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No. _________________ 
__________

IN THE

COURT OF CRIMINAL APPEALS

OF TEXAS

__________

DARLIE LYNN ROUTIER,







Relator

v.

ROBERT FRANCIS, JUDGE,

CRIMINAL DISTRICT COURT NO. 3 OF

DALLAS COUNTY, TEXAS,







Respondent

__________

ORIGINAL WRIT OF MANDAMUS

____________

TO THE HONORABLE JUDGES OF THE COURT OF CRIMINAL APPEALS:


COMES NOW DARLIE LYNN ROUTIER, Relator, and files this her Original Writ of Mandamus and in support, Relator would show the following:

STATEMENT OF THE CASE


Relator was convicted in Dallas County of capital murder with her punishment assessed at death.  This Court affirmed her direct appeal in Routier v. State, 112 S.W.2d 554 (Tex.Crim.App. 2003), cert. denied, ___U.S.___, 124 S.Ct. 2157 (2004).


On November
4, 2003 Relator filed in the trial court a "DNA testing motion" pursuant to TEX.CODE CRIM.PROC.ANN.art. 64.01 et seq.  Exhibit 1.


The Respondent is Robert Francis, Judge of the Criminal District Court No. 3 of Dallas County, Texas.

STATEMENT OF JURISDICTION

This Court has jurisdiction over this case pursuant to TEX.CONST.Art. V, §5(c) and TEX.CODE CRIM.PROC.ANN.art. 4.04, Sec. 1.


This Court is the appropriate forum for the relief sought since this is a death penalty case.  Therefore, Relator has filed this writ in this Court rather than first requesting relief in the court of appeals.  See Padilla v. McDaniel, 122 S.W.3d 805 (Tex.Crim.App. 2003, orig. proceeding [writ denied]).

ISSUE PRESENTED

WHETHER, AFTER NINE MONTHS OF INACTION, RELATOR IS ENTITLED TO MANDAMUS TO COMPEL RESPONDENT TO TAKE THE INITIAL STEPS REQUIRED BY STATUTE PURSUANT TO RELATOR'S MOTION FOR FORENSIC DNA TESTING.

STATEMENT OF FACTS

On November 4, 2003, Relator filed her motion for forensic DNA testing pursuant to TEX.CODE CRIM.PROC.ANN.art. 64.01 et seq.  Exhibit 1.  To date, the trial court has failed to take any action on this motion.

ARGUMENT

Under the statutory scheme that provides for forensic DNA testing, once a motion requesting such relief is filed with the convicting court, certain non-discretionary acts are required of the court:

On receipt of the motion, the convicting court shall:


(1) provide the attorney representing the state with a copy of the motion; and


(2)  require the attorney representing the state to:


(A)  deliver the evidence to the court, along with a description of the condition of the evidence; or


(B)  explain in writing to the court why the state cannot deliver the evidence to the court. 

TEX.CODE CRIM.PROC.ANN.art. 64.02(2).


The Respondent has failed to issue any order or other directive to the State to perform the acts required of the State by Art. 64.02(2).  (Since Relator herself served the State with a copy of her motion, Relator makes no complaint about any failure of the Respondent to provide the State with a copy of the pleading as required under Art. 64.02(1).)


Mandamus relief is appropriate where the Relator demonstrates that the act sought to be compelled is merely ministerial and that Relator has no adequate remedy at law.  Nevue v. Culver, 105 S.W.3d 641, 642 (Tex.Crim.App. 2003, orig. proceeding).


In Nevue, this Court conditionally granted mandamus under another mandatory provision of the DNA forensic testing statute, i.e., the appointment of counsel.  ("The convicting court shall appoint counsel ..."  Art. 64.01(c).)  And in In re Johnson, 79 S.W.3d 195, 196 (Tex.App. - Texarkana 2002, orig. proceeding), the appellate court acknowledged that an unreasonable delay in ruling on a DNA motion may justify mandamus relief.  See also Barnes v. State, 832 S.W.2d 424, 426 (Tex.App. - Houston [1st Dist.] 1992, orig. proceeding) (mandamus will issue where trial judge refuses to act within a reasonable time).


Relator's motion has been pending for nine months and the Respondent has failed to take the first step required under the statute that is needed to proceed to a final ruling.  The language of the portion of the statute relied upon is mandatory ("shall").  Art. 64.02.  To permit further delay in Respondent's compliance with this part of the statute necessary delays any final ruling on the motion.


Relator has no adequate remedy at law because without such a final ruling, Relator cannot appeal the same (if necessary) to this Court under the provisions of TEX.CODE CRIM.PROC.ANN.art. 64.05.  Therefore, Respondent's delay in requiring the State to comply with Art. 64.02(2) has the same effect as denying the merits of the motion but without providing Relator her statutory right to appeal such a "ruling."  See In re: Johnson, supra.

PRAYER

Relator prays this Court grant this writ and issue an order directing Respondent to comply promptly with the requirements of TEX.CODE CRIM.PROC.ANN.art. 64.02(2) and for such other relief to which Relator may be entitled.

Respectfully submitted,





RICHARD BURR






906 E. Jackson






Hugo, OK 70743






713-628-3391






FAX 713-893-2500






SBN 24001005





Counsel for Relator





§

STATE OF OKLAHOMA
§


§


BEFORE ME, the undersigned authority, on this day personally appeared RICHARD BURR, who, after being duly sworn, state the following:


"My name is Richard Burr and I am attorney of record for Relator Darlie Lynn Routier.  I have personal knowledge of the statement of facts contained in the foregoing Original Writ of Mandamus, I am competent to testify, and said facts are true and correct."












RICHARD BURR


SUBSCRIBED AND SWORN TO BEFORE ME the undersigned authority, on this the _____ day of August, 2004.












NOTARY PUBLIC, State of Oklahoma
CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the foregoing document was served upon  the following in accordance with the Texas Rules of Civil Procedure, on this the _____ day of August, 2004.





RICHARD BURR

1.
The Hon. Robert Francis


Criminal District Court No. 3


Frank Crowley Courts Bldg.


133 N. Industrial Blvd.

Dallas, Texas 75207

CERT.RRR.

2.
John R. Rolater, Jr.


Assistant District Attorney


Frank Crowley Courts Bldg.

133 N. Industrial Blvd.


Dallas, Texas 75207

CERT.RRR.

