No. _________________ 
__________

IN THE

COURT OF CRIMINAL APPEALS

__________

DARLIE LYNN ROUTIER,





Relator

v.

ROBERT FRANCIS, JUDGE, CRIMINAL

DISTRICT COURT NO. 3 OF

DALLAS COUNTY, TEXAS,





Respondent

__________

MOTION FOR LEAVE TO FILE ORIGINAL WRIT OF MANDAMUS

____________

TO THE HONORABLE JUDGES OF THE COURT OF CRIMINAL APPEALS:


COMES NOW DARLIE LYNN ROUTIER, Relator, and files this her Motion For Leave To File Original Writ Of Mandamus.  In support, Relator would show the following:

I.

Relator's Original Writ of Mandamus is tendered herewith for filing with this Court.

II.

Relator is requesting this Court's enforcement powers be exercised to require the Respondent to perform a ministerial duty required under TEX.CODE CRIM.PROC.ANN.art. 64.01 et seq. (the DNA statute) because Relator has no adequate remedy at law for Respondent's failure to act.

III.

Although Relator filed her motion for forensic DNA testing on November 4, 2003, the Respondent has failed to proceed in any manner with the motion as required by law.  Specifically, Respondent has failed to comply with the mandatory provisions set forth in Article 64.02(2) as to requiring the State to either deliver to the court the evidence requested or explain in writing why it cannot do so.

IV.

Since all subsequent acts required by the DNA statute are dependent on the completion of the first acts prescribed by Article 64.02(2), Respondent's failure to act precludes any relief or an appeal from the denial thereof.


WHEREFORE PREMISES CONSIDERED, Relator prays this Court grant this Motion and permit the filing of her Original Writ of Mandamus.

Respectfully submitted,







RICHARD BURR








906 E. Jackson








Hugo, OK 70743








713-628-3391








FAX 713-893-2500








SBN 24001005







Counsel for Relator

CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the foregoing document was served upon the following in accordance with the Texas Rules of Civil Procedure on this the _____ day of August, 2004.







 RICHARD BURR

1.
The Hon. Robert Francis


Criminal District Court No. 3


Frank Crowley Courts Bldg.


133 N. Industrial Blvd.

Dallas, Texas 75207

CERT.RRR.

2.
John R. Rolater, Jr.


Assistant District Attorney


Frank Crowley Courts Bldg.

133 N. Industrial Blvd.


Dallas, Texas 75207

CERT.RRR.
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