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APPLICANT DARLIE LYNN ROUTIER’S MOTION FOR FORENSIC DNA TESTING

Applicant, through undersigned counsel, respectfully moves this Court to order forensic DNA testing on certain items of evidence that are in the State’s possession.
  Specifically, Applicant seeks testing of the following evidence recovered from 5801 Eagle Drive, Rowlett, Texas, on the morning of June 6, 1996, that has not yet been subject to DNA testing:

1. Blood left on the pair of blue jeans worn by Applicant’s husband, Darin Routier, on June 6, 1996;

2. Limb hair(s) taken from a tube sock found in the alley behind Applicant’s residence on the morning of June 6, 1996;


3. Possible saliva samples on the tube sock itself; and


4. Blood from an unidentified fingerprint left on Applicant’s glass coffee table on the morning of June 6, 1996.

In addition, Applicant seeks testing of pubic hair(s) found in the vicinity of Applicant’s living room on the morning of June 6, 1996 which were DNA tested, but for which no conclusive results were obtained.

I.
CHAPTER 64 OF THE TEXAS CODE OF CRIMINAL PROCEDURE ENTITLES APPLICANT TO FORENSIC DNA TESTING OF THE REQUESTED EVIDENCE

Pursuant to Chapter 64, Article 64.01 of the Texas Code of Criminal Procedure, a convicted person has the right to request forensic DNA testing of evidence containing biological material if such evidence a) was secured in relation to the offense that is the basis of the challenged conviction and b) was in the possession of the State during the trial of the offense.  Tex. Code Crim. Proc. Ann. art. 64.01.  Upon a showing of certain statutory conditions, the convicted person may seek DNA testing either for evidence that was not previously subject to testing, or for evidence that was subject to testing but can be tested again with newer techniques that are likely to yield more accurate and probative results.  Id. art. 64.01(b).  Article 64.01 also requires that the convicted person submit an affidavit containing statements of fact in support of her motion.  Applicant’s statement of facts in support of this motion is attached hereto as Exhibit 1.

For evidence that has not previously been subject to DNA testing, Applicant may seek testing of this evidence under Article 64.01 if a) DNA testing was not available at the time, or available testing was not capable of providing probative results; or b) DNA testing was available, but the evidence was not tested through no fault of Applicant’s and the interests of justice now require that DNA testing be performed.  Tex. Code Crim. Proc. Ann. art. 64.01(b)(1).  At the time of the investigation in the instant case, certain DNA testing methods were available, and numerous samples of biological material (primarily blood) were taken from the crime scene and analyzed by forensic scientists at both the Southwestern Institute of Forensic Sciences (SWIFS) and Gene Screen, a DNA identity testing laboratory in Dallas.  See C.R.R. Vol. 38, pp. 3103-3218.  The determination of what items and samples were selected for testing, however, was made strictly by the State, without input from Applicant or Applicant’s trial counsel.  As a result, potentially exculpatory evidence — specifically, blood left on Applicant’s husband’s blue jeans, limb hairs from a tube sock found in the alley that runs behind Applicant’s residence, possible saliva samples from that same tube sock, and blood from an unidentified fingerprint on Applicant’s coffee table — was never submitted for DNA testing.
  The interests of justice require that DNA testing now be performed on this evidence.

Applicant is also entitled to seek DNA testing for evidence that, although previously subject to testing, can be tested again with newer testing techniques “that provide a reasonable likelihood of results that are more accurate and probative than the results of the previous test.”  Tex. Code Crim. Proc. Ann. art. 64.01(b)(2).  At least one pubic hair was recovered on June 6, 1996, on or in the vicinity of Applicant’s couch where she slept that night.
  This hair was tested for DNA by Judith Floyd, the forensic laboratory supervisor at Gene Screen in Dallas, and did not yield any DNA result.  See C.R.R. Vol. 38, p. 3148:14-18 (“There was a pubic hair that I tested, and no result was obtained from that hair.”); id. at pp. 3149:10-3151:1.  Due to more discriminating testing techniques, it is likely that DNA information that was unrecoverable in 1996 may be obtained from this evidence today.  See Affidavit of Dr. Elizabeth Johnson, attached hereto as Exhibit 2 ("Johnson Affidavit"), at ¶ 14.

II.
APPLICANT MEETS THE REQUIREMENTS FOR DNA TESTING UNDER ARTICLE 64.03 OF THE TEXAS CODE OF CRIMINAL PROCEDURE


The court may order forensic DNA testing under Chapter 64 only if the court finds that a) the evidence still exists and is in a condition to be tested, and has been subject to a chain of custody sufficient to establish that it has not been substituted, tampered with, replaced, or altered in any material respect; and b) identity was or is an issue in the case.  Tex. Code. Crim. Proc. Ann. art. 64.03(a)(1) (2003).  In addition, Applicant must establish by a preponderance of the evidence that a) she would not have been convicted if exculpatory results had been obtained through DNA testing; and b) the request for such testing is not made to unreasonably delay the execution of the sentence or the administration of justice.  Id. art. 64.03(2).  Applicant clearly satisfies each of these requirements.
A.
To the Best of Applicant’s Knowledge, the Requested Items of Evidence Are in the State’s Possession, May be Subjected to Forensic DNA Testing, and Have Been Subjected to a Sufficient Chain of Custody.

The evidence Applicant seeks to have tested — blood stains on Darin Routier’s blue jeans, limb hairs found on the tube sock in the alley behind the Routier home, possible saliva samples from the tube sock itself, the bloody fingerprint on Applicant’s coffee table, and pubic hairs found in Applicant’s living room — can be tested using current DNA testing methods.  Both the blood stains on Darin Routier's blue jeans and the bloody fingerprint left on Applicant's coffee table may be subjected to nuclear DNA testing, specifically using STR analysis, which is suited for small and/or aged stains.  See Johnson Affidavit at ¶s 10, 13.  Genetic information for the limb hair(s) found on the tube sock and the pubic hair(s) found in Applicant's living room may be obtained through the performance of mitochondrial DNA testing, even in the absence of a root shaft on those hairs.  See id. at ¶s 11, 14.  The tube sock itself may be tested for possible saliva residue using the technique of amylase mapping.  See id. at ¶ 12.

To the best of Applicant’s knowledge, the evidence has not been substituted, tampered with, replaced, or altered since it was collected from Applicant’s residence, 5801 Eagle Drive, Rowlett, Texas, on or about June 6, 1996.  Applicant believes the chain of custody for each item is as follows:

1. Darin Routier’s blue jeans, worn on the morning of June 6, 1996:  These blue jeans were introduced at trial as State’s Exhibit 23 and are currently in the possession of the Court.  See C.R.R. Vol. 33, p. 1592; see also Exhibit List (Numerical) from Corrected Reporter’s Record, attached hereto as Exhibit 3 ("Exhibit List").

2. Limb hairs recovered from tube sock found in the alley behind 5801 Eagle Drive, Rowlett, Texas:  To the best of Applicant’s knowledge, these limb hairs are in the possession of SWIFS, Dallas, Texas.  These hairs were forensically examined at SWIFS by the State’s expert, Charles Linch, before Applicant’s trial.  See C.R.R. Vol. 37, pp. 2835:10-25, 2836:24-2837:20.
  Although pictures of the microscopic slides containing the limb hairs were introduced as State’s Exhibit 113, the hairs themselves were not introduced into evidence.  C.R.R. Vol. 37, 2839:22-2841:2; 2843:10-2844:1.  It is Applicant’s understanding that these hairs are still being stored on microscopic slides at SWIFS.

3. Tube sock found in the alley behind 5801 Eagle Drive, Rowlett, Texas:  This sock was introduced at trial as State's Exhibit 60 and is currently in the possession of the Court.  See C.R.R. Vol. 33, pp. 1594:16 – 1595:15; see also Exhibit List.

4. Blood from unidentified fingerprint left on Applicant’s glass coffee table:  To the best of Applicant’s knowledge, this coffee table was removed from her residence by the Rowlett Police Department and is still in the Rowlett Police Department’s possession.

5. Pubic hair(s) collected from Applicant’s living room:  These hairs were submitted to Judith Floyd at the Gene Screen laboratory in Dallas, Texas by either Charles Linch or Carolyn Van Winkle at SWIFS in Dallas.  See C.R.R. Vol. 38, pp. 3120:20 – 3121: 21.  To the best of Applicant’s knowledge, these hairs were returned by Floyd to SWIFS and are currently in SWIFS' possession.

B.
Identity Is the Single Most Important Issue in Applicant’s Case.

As a prerequisite to ordering forensic DNA testing, Article 64.03 requires a finding by the convicting court that “identity was or is an issue in the case.”  Tex. Code Crim. Proc. Ann. art. 64.03(a)(1)(B).  As this Court is well aware, identity has been, and still is, the single most important issue in Applicant’s case.  Applicant has consistently maintained that she did not commit the crime for which she was convicted and that an unknown intruder committed the offense.  See First Application for Post-Conviction Writ of Habeas Corpus Pursuant to Texas Code of Criminal Procedure Article 11.071, filed July 12, 2002 (“First Application”) at Section I.  DNA analysis of this as-yet untested evidence may establish the identity of Applicant’s assailant.  Accordingly, this element is easily satisfied.

C.
If Exculpatory Results Had Been Obtained Through DNA Testing on the Requested Evidence, Applicant Would Not Have Been Convicted.

Applicant is required to establish by a preponderance of the evidence that if exculpatory results had been obtained through DNA testing of Darin Routier’s bloody blue jeans, the limb hairs found on the tube sock in the alley, the tube sock itself, the bloody fingerprint on the coffee table, and/or the pubic hairs found in her living room, she would not have been convicted.  Tex. Code Crim. Proc. Ann. art. 64.03(a)(2)(A).
 

In Applicant’s case, exculpatory DNA test results would establish that another individual — Applicant’s assailant — was at the scene of the crime, thereby proving Applicant’s innocence.  Through DNA testing of the requested items, Applicant could prove:  1) that, as Applicant has unfailingly maintained, an intruder entered her living room and attacked Applicant and her two sons; or 2) that Applicant’s husband, Darin Routier, the only other adult confirmed to be in her home at the time of the attacks, was implicated in this crime.  With respect to the second argument, Darin Routier testified that on the night of the murders, he only came into contact with Devon Routier, Applicant's oldest son, while trying to administer medical aid, and with Applicant while assisting her onto a stretcher.  See C.R.R. Vol. 42 pp. 4289:6-4291:9, 4307:15-4309:14.  Thus, if DNA tests establish that an as-yet unknown intruder was in Applicant's living room at the time of the murders, or that Darin Routier came into contact with blood belonging to someone other than Devon Routier or Applicant on the morning of June 6, 1996, Applicant would not have been convicted.  

1.
Blue Jeans Worn by Applicant’s Husband Darin Routier on Morning of Crime.

Applicant requests DNA testing of the pair of blue jeans worn by her husband Darin Routier on the night of the murders.  These blue jeans contain blood stains that — according to Darin Routier’s statements to Officer Jimmy Patterson on the night of the murder — were deposited when Darin Routier attempted to give CPR to Applicant’s oldest son, Devon Routier.  C.R.R. Vol. 4, p. 224:9-17 (“And I asked him about the clothes that he was wearing, because the blue jeans had blood on them, and there was also a cut on his jeans, and he explained that he got the cut, the tore place on his jeans at work, and that the blood was when he was kneeling down, trying to help the oldest boy.”).  If Darin Routier’s statement to Officer Patterson is accurate, the blood on these jeans can only be Devon Routier’s.  If DNA testing determines the blood is not his, that evidence completely undermines Darin Routier’s testimony that on the night of the murder he had only limited contact with Applicant and no contact with Damon Routier.  If this evidence — exculpating the Applicant and implicating Applicant's husband — had been obtained through DNA testing prior to Applicant's trial, she would not have been convicted. 

2.
Limb Hairs From Tube Sock Found in Alley Behind Applicant's Residence.


Applicant’s innocence conclusively would be established by exculpatory DNA test results connecting the limb hairs on the tube sock to an unknown individual.  It is evident that this sock was used in the murders, as the sock contained blood stains from both Damon and Devon Routier.  See C.R.R. Vol. 38, p. 3124:16-24.  If DNA tests demonstrate that the limb hairs belong to an as-yet unidentified individual, those results would provide evidence, in addition to the unidentified bloody adult fingerprint on the glass coffee table in Applicant’s living room,
 that an intruder was in Applicant’s home on the night of the crimes and was responsible for the murders.  If, as the record indicates, the assailant used the tube sock during the murders, DNA evidence deposited on the sock by that individual would reveal his identity.  DNA testing of the limb hair is therefore critical to establishing Applicant’s innocence.

3.
Possible Saliva Samples From Tube Sock Found in Alley.
Applicant has suggested throughout that the tube sock found in the alley behind Applicant's residence, which was conclusively used in the murders, was also used by an unknown perpetrator to cover her mouth or to gag her.  See, e.g., C.R.R. Vol. 44, pp. 4885:17 – 4886:5; First Application at Section VI.A.  If this is correct, it is likely that Applicant deposited her saliva on the sock during the attack.  The presence of Applicant's saliva on the tube sock, in addition to the injuries she sustained around her mouth, would demonstrate that Applicant was the victim rather than the perpetrator of this attack.  Applicant's conviction would not stand in the light of such critical evidence.

4.
Blood From Unknown Fingerprint on Coffee Table.

Applicant would not have been convicted had exculpatory results been obtained from DNA testing of the bloody fingerprint on Applicant’s coffee table.  This fingerprint, belonging to an unidentified adult (See First Application at Section I.A.), is conclusive evidence that an intruder was present at the time of the attacks.  If DNA tests establish that the blood with the fingerprint also belongs to an unidentified individual, Applicant must be exonerated.  More likely, the blood in the fingerprint belongs to one of the victims of this crime, and the fingerprint belongs to the unknown perpetrator.  It is possible that the person who left this fingerprint may have transferred a sufficient amount of his own DNA to be detectable as a component in a DNA mixture, even if the blood originated from one of the victims.  See Johnson Affidavit at ¶ 13.  DNA deposited from the fingerprint of an unknown individual would exclude Applicant as the perpetrator of this crime.

5.
Pubic Hairs Discovered In Applicant’s Living Room.
Although at least one pubic hair recovered from the vicinity of Applicant’s living room on June 6, 1996 was subjected to DNA testing that did not yield a result, more discriminating tests are now available.  See Johnson Affidavit at ¶ 14.  It is critical that these pubic hairs be tested because, if left by an intruder, they would be indicative of a potential sexual assault.  Sexual assault has been suggested as a potential motive of the as-yet unknown intruder in this case, particularly because Applicant testified she was wearing underwear when she went to bed the night before the murders but she was not when she woke up during/after her attack.  See C.R.R. Vol. 44, p.4878:14-20; see also C.R.R. Vol. 31, p. 2964:7-21.  Like the limb hairs found on the tube sock, exculpatory DNA tests tracing these pubic hairs to an unknown individual would prove Applicant’s innocence.  DNA evidence establishing the existence of an intruder in Applicant’s living room at the time of the attacks would exclude Applicant as the perpetrator of the crime for which she was convicted.
D.
Applicant’s Request for the Proposed DNA Testing Is Not Made to Delay the Execution of Her Sentence or the Administration of Justice.

Article 64.03 requires that Applicant establish by a preponderance of the evidence that her request for DNA testing is not made to unreasonably delay the execution of her sentence or the administration of justice.  Tex. Code Crim. Proc. Ann. art. 64.03(a)(2)(B).  “Unreasonable delay” has been found only in the most extreme circumstances.  See Kutzner v. State, 75 S.W.3d 427, 441-42 (Tex. Ct. App. 2002) (appellant filed motion for DNA testing nine days prior to scheduled execution, following affirmance of conviction, exhaustion of state and federal post-conviction remedies, and scheduling of execution date).  Applicant is in the early stages of her post-conviction proceedings and is seeking access to this evidence to properly advance her claims in these proceedings.  Applicant does not seek to delay these proceedings; to the contrary, Applicant prays for DNA testing of the requested evidence as soon as reasonably possible so that the results of the testing may be considered in conjunction with Applicant’s first writ of habeas corpus.
  With respect to other physical evidence in the State’s possession, Applicant notes that she has repeatedly and diligently sought access to this evidence, and the State has denied every one of her requests.
  

III.
CONCLUSION

For the foregoing reasons, Applicant Darlie Lynn Routier respectfully requests that this Court grant her motion for forensic DNA testing under Chapter 64 of the Texas Code of Criminal Procedure.  Applicant further requests that this Court require the State to deliver to the Court the following evidence recovered from 5801 Eagle Drive, Rowlett, Texas, on the morning of June 6, 1996:  1) the pair of blue jeans worn that morning by Applicant’s husband, Darin Routier; 2) limb hair(s) taken from a tube sock found in the alley behind Applicant’s residence; 3) the tube sock itself, for testing of possible saliva samples; 
 4) the bloody fingerprint recovered from Applicant’s glass coffee table; and 5) pubic hair(s) recovered from the vicinity of Applicant’s living room.  See Tex. Code Crim. Proc. Ann. art. 64.02.  Finally, Applicant requests that this Court order forensic DNA testing on the requested evidence by a laboratory to be agreed upon by both parties.

	DATED:  November _____, 2003.
	Respectfully submitted,
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Michael F. Flanagan, Esq.

Richard A. Smith, Esq.

GIBSON, DUNN & CRUTCHER LLP

1050 Connecticut Avenue N.W.

Washington, D.C.  20036

(202) 955-8500
	__________________________________
Richard Burr, Esq.

906 E. Jackson

Hugo, OK 70743

	
	Counsel for Darlie Lynn Routier
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PROPOSED ORDER

Upon consideration of Applicant Darlie Lynn Routier’s Motion for Forensic DNA Testing, the record in the case, and for good cause shown, it is hereby

ORDERED that this motion be granted, and that the State deliver to the Court the following biological evidence recovered from 5801 Eagle Drive, Rowlett, Texas on the morning of June 6, 1996, along with a description of the evidence:

1.
Blood left on the pair of blue jeans worn by Applicant’s husband, Darin Routier;

2.
Limb hair(s) taken from a tube sock found in the alley behind Applicant’s residence;

3.
The tube sock found in the alley behind Applicant's resident, for testing of possible saliva samples;

4.
Blood from an unidentified fingerprint left on Applicant’s glass coffee table; and

5.
Pubic hair(s) found in the vicinity of Applicant’s living room.

It is further ORDERED that forensic DNA testing be conducted on this evidence at a laboratory and under testing methods to be agreed upon by both parties.

_________________________



______________________________

DATE







The Honorable Robert Francis

CERTIFICATE OF SERVICE

I hereby certify that I caused a copy of Applicant Darlie Lynn Routier’s Motion for Forensic DNA Testing to be served by first-class U.S. mail, postage prepaid, and facsimile upon the following on November _____, 2003:

	John R. Rolater, Jr. (SBN 00791565)
Assistant District Attorney
Appellate Division
133 N. Industrial Blvd. LB-19
Dallas, Texas (7520704399
Tel. (214) 653-3625
Fax (214) 653-3643
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Richard A. Smith

	�	In addition to this motion, Applicant has renewed her motion seeking access to certain other physical evidence from the crime scene for purposes of conducting microscopic, chemical and other forensic tests on that evidence.  See Applicant Darlie Lynn Routier’s Second Renewed Request for Access to State’s Evidence (filed July 29, 2003).


Although Applicant previously has requested access to evidence in the State’s possession, this is Applicant’s first request for DNA testing of the evidence described herein.


	�	Although DNA testing for blood samples was available at the time of Applicant's trial, DNA testing of human limb hairs at that time was unsophisticated and not capable of providing probative results.  See Affidavit of Dr. Elizabeth A. Johnson at ¶ 14.  In addition, although the tube sock found in the alley behind Applicant's residence was examined for blood stains and skin cells, this sock was not tested for the presence of saliva residue.  See C.R.R. Vol. 38, pp. 3124:16 – 3127:9.


	�	Although it appears that only one pubic hair was tested for DNA, to the best of Applicant’s knowledge, more than one pubic hair was recovered from the crime scene on June 6, 1996.  Applicant requests access to all pubic hairs in the State’s possession so that DNA testing may be performed on them.


	�	The only testing performed on these limb hairs was Charles Linch’s microscopic examination.  Linch was unable to make any conclusions regarding the limb hairs other than their Caucasian origin.  C.R.R. Vol. 37, p. 2837:5-20.


	�	Chapter 64 of the Texas Code of Criminal Procedure was recently amended by the Texas Legislature; the amendments became effective on September 1, 2003.  At the time of the filing of this motion, there are no reported cases interpreting Chapter 64 in its new form.  Prior to the revision of the Code, the Texas Court of Criminal Appeals interpreted the requirement of this subsection to mean that a reasonable probability exists that exculpatory DNA tests would prove the convicted person’s innocence.  Kutzner v. State, 75 S.W.3d 427, 438-39 (Tex. Crim. App. 2002).


	�	See First Application at Section I.A.1.


	�	See First Application (filed July 12, 2002).


	�	See Petitioner Darlie Lynn Routier’s Expedited Motion for Access to State’s Physical Evidence (filed May 29, 2002); Petitioner Darlie Lynn Routier’s Renewed Request for Access to State’s Evidence and Reply to State’s Opposition (filed July 2, 2002); and Petitioner Darlie Lynn Routier’s Post-Application Motion for Access to State’s Evidence (filed July 17, 2002).


	�	Darin Routier’s blue jeans and the tube sock found in the alley, which were introduced at Applicant’s trial as State’s Exhibits 23 and 60, respectively, should already be in the Court’s possession.  See discussion of chain of custody, Section II.A, supra p.5.
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